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31aer / ORDER

PER VIJAY PAL RAO, J.M.

This appeal by the assessee is directed against the order dated 26.07.2019 of
Id. CIT (A)-2, Jaipur arising from the penalty order passed under section 271(1)(c) of
the IT Act for the assessment year 2014-15. The assessee has raised the following
grounds of appeal :-
“1. Under the facts and circumstances of the case, the learned CIT
(A) erred in confirming the action of assessing officer of
imposing penalty of Rs. 7,28,400/- u/s 271(1)(c).
2. Under the facts and circumstances of the case, the learned CIT
(A) erred in observing that appellant has not brought any

evidence to prove the non-disclosure of interest income due to
inadvertent mistake.
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3. Under the facts and circumstances of the case, penalty levied by
the learned CIT (A) and confirmed by Id. CIT (A) is illegal and
bad in law.

4. Pray for necessary cost to be awarded to assessee.

5. The appellant prays to leave to, add, alter or amend aforesaid

grounds of appeals at or before the time of hearing of appeal.”

Ground no. 3 is regarding validity of penalty order passed by the AO
which goes to the root of the matter. Therefore, we take up this issue of
validity of penalty levied by the AO under section 271(1)(c) of the IT Act.
2. The Id. A/R of the assessee has submitted that the AO while initiating the
proceedings under section 271(1)(c) of the IT Act has stated in the assessment
order that the penalty proceedings under section 271(1)(c) are initiated for
inaccurate particulars. He has referred to the assessment order. He has then
referred to the show cause notice dated 26" May, 2017 issued by the AO and
submitted that the AO has not specified the limb and default for which the penalty
under section 271(1)(c) was initiated. The Id. A/R has thus contended that when the
AO was not sure about the default of the assessee then the penalty order passed
under section 271(1)(c) is not valid and liable to be quashed. In support of his
contention, he has relied upon the Third Member decision of Amritsar Bench of the
Tribunal in case of HPCL Mittal Energy Ltd. vs. Addl. CIT, 169 DTR 1 (TM).

3. On the other hand, the Id. D/R has submitted that the AO has given a definite
finding in the penalty order passed under section 271(1)(c). Therefore, even if there
was uncertainty at the time of initiating the proceedings, once the AO has given a

definite finding, then the validity of initiation of proceedings cannot be challenged.
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Further, the recording of satisfaction in the assessment order cannot be taken as
initiation of proceedings. She has relied upon the orders of the authorities below.

4. We have considered the rival submissions as well as the relevant material on
record. The assessee filed his return of income on 27" March, 2015 declaring total
income of Rs. 82,17,460/-. During the scrutiny assessment, the AO noted that the
assessee has not declared the income of Rs. 23,57,284/- on account of interest from
partnership firm. The assessee explained the reason for not declaring the interest
income as inadvertent mistake because the said amount was not received by the
assessee but was credited in the capital account of the assessee. Further, the
assessee explained that for the assessment year 2015-16 the assessee has offered
the interest income to tax. The AO has not accepted this explanation of the assessee
and made the addition of Rs. 23,57,284/- to the total income of the assessee and
subsequently initiated the penalty proceedings. In the penalty proceedings, the
assessee has explained that it was a bonafide and inadvertent mistake for not
declaring the interest income for the year under consideration but it was declared for
the subsequent year. The AO has passed the impugned penalty order whereby the
penalty against the said addition of Rs. 23,57,284/- at minimum rate of 100% of tax
sought to be evaded was levied. The assessee challenged the action of the AO
before the Id. CIT (A) but could not succeed. We find that the AO in the assessment
order has stated the ground of initiating the penalty and default of assessee being
furnishing inaccurate particulars of income. In the second show cause notice dated
2" December, 2016 the AO has not specified the default and limb for which the
penalty was proposed to be levied. Therefore, the AO has initiated the penalty

proceedings for concealment of particulars of income or furnishing inaccurate
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particulars of income. The AO was not sure about the default of the assessee
whether it was concealment of particulars of income or furnishing inaccurate
particulars of income. As regards the satisfaction recorded by the AO in the
assessment order, it does not support the case of the revenue as the AO has stated
that the penalty proceedings are initiated for inaccurate particulars whereas in the
case in hand when the income was not at all declared in the return of income, then
it is a case of concealment of particulars of income and not furnishing inaccurate
particulars of income. In the penalty order, the AO has again stated in para 4.4 as
under :-

"4.4. From the above it is clear that the assessee has consciously
made the concealment by furnishing inaccurate particular of his
interest income on capital in the partnership firm. This shows that the
assessee has committed the default as prescribed u/s 271(1)(c) of the
IT Act, 1961 and is therefore liable for penalty.”

Thus the AO has again stated that the assessee has consciously made the
concealment by furnishing inaccurate particulars of his interest income on capital in
the partnership firm. The statement of the AO is very vague and mixing up both
the default of concealment as well as furnishing inaccurate particulars of income.
Therefore, the finding of the AO even in the impugned penalty order passed under
section 271(1)(c) is not definite or correct. The Id. Third Member in case of HPCL
Mittal Energy Ltd. vs. AddI.CIT (supra) while dealing with this issue has held in para

15 as under :-
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“15. The moot question is that what should be the nature of
specification of a charge by the AO at the stage of initiation of
penalty proceedings and at the time of passing the penalty
order. Is the AO required to specify in the penalty notice/order
as to whether it is a case of 'concealment of particulars of
income'; or 'furnishing of inaccurate particulars of income'; or
both of them, which can be expressed by using the word 'and’
between the two expressions. When the AO is satisfied that it is
a clear-cut case of concealment of particulars of income, he
must specify it so in the notice at the time of initiation of
penalty proceedings and also in the penalty order. The AO
cannot initiate penalty on the charge of 'concealment of
particulars of income', but ultimately find the assessee guilty in
the penalty order of 'furnishing inaccurate particulars of
income'. In the same manner, he cannot be uncertain in the
penalty order as to concealment or furnishing of inaccurate
particulars of income by using slash between the two
expressions. When the AO is satisfied that it is a clear-cut case
of 'furnishing of inaccurate particulars of income’, he must
again specify it so in the notice at the time of initiation of
penalty proceedings and also in the penalty order. After
initiating penalty on the charge of 'furnishing of inaccurate
particulars of income’, he cannot impose penalty by finding the
assessee guilty of 'concealment of particulars of income’.
Again, he cannot be uncertain in the penalty order as to
concealment or furnishing of inaccurate particulars of income
by using slash between the two expressions. When the AO is
satisfied that it is a clear-cut case of imposition of penalty u/s
271(1)(c) of the Act on two or more additions/disallowances,
one or more falling under the expression 'concealment of
particulars of income’ and the other under the 'furnishing of
inaccurate particulars of income’, he must specify it so by
using the word 'and’ between the two expressions in the notice
at the time of initiation of penalty proceedings. If he remains
convinced in the penalty proceedings that the penalty was
rightly initiated on such counts and imposes penalty
accordingly, he must specifically find the assessee guilty of
'concealment of particulars of income’ and also 'furnishing of
inaccurate particulars of income’ in the penalty order. If the
charge is not levied in the above manner in all the three clear-
cut situations discussed above in the penalty notice and also in
the penalty order, the penalty order becomes unsustainable in
law.”

Accordingly, when the AO was not clear about the default of the assessee whether it

is concealment of particulars of income or furnishing inaccurate particulars of income
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either at the stage of recording the satisfaction or at the time of issuing the show
cause notice under section 274 of the Act or at the time of passing the penalty order
under section 271(1)(c), then the penalty levied on a charge which is not correct is
not sustainable in law. Hence in the facts and circumstances of the case, the
impugned order passed by the AO under section 271(1)(c) is invalid as the AO was
not certain about the default and charge for which the penalty proceedings were
initiated and finally the penalty was levied. The same is set aside.

5. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 19/12/2019.
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